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THE PUBLIC SERVICE OF THE FUTURE LAWYER. 

THE lawyer has two characters. He is a private personage, and 
as such cares for his family, contributes to the local improve- 
ment and philanthropies and conducts the common business 
affairs of his clients. He is also a public functionary and as such his 
usefulness is not confined to appearance in court and the conduct of 
litigation. From him must be had the counsel necessary in public 
movements, his brain must plan and his hand write the rules neces- 
sary to make right and wrong govern modern conditions. His must 
be the thought which shall stir the people to action. In him conserv- 
atism is justifiable only so far as it shall prevent the people's rushing 
headlong into political folly. It is not justifiable if it gives assur- 
ance that present conditions are well enough, if it shuts its eyes to 
facts, if it refuses to accept information and lends its aid to the con- 
tinuation of present evils. 

The law of private controversy has been fairly well settled. All 
of the territory of the United States has been organized for judicial 
purposes and the various states and territories have in their respect- 
ive statute books and judicial reports complete codes of private 
jurisprudence. The literature of the law is sufficient in quantity 
to embrace all the general principles of private rights and wrongs. 
The law concerning common crimes has been quite fully developed, 
and there is little necessity in either field for creative work on the 
part of the lawyer. 

But the American facility for invention, the great agricultural 
wealth, the rich natural resources and the commercial capacity of this 
people have developed sociological and economic conditions unimag- 
inable at the time of the adoption of the federal constitution. Some 
of these conditions are momentously evil. They tend to the destruc- 
tion of public and private character and to the oppression of one 
part of our citizenship for the aggrandizement of another. 

Have we as good a government as is practicable? Is there neces- 
sity for noteworthy improvement? Let us examine certain condi- 
tions and facts. 

i. As to corporate control and management. 

The United States Steel Corporation at its organization borrowed 
from J. P. Morgan & Co. $28,000,000 in money and paid therefor 
in its securities $1 30,000 .ooo. 1 

In re-organizing the Chicago, Rock Island and Pacific Railway, 

'Vol. 16, Everybody's Magazine, p. 798. 
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Moore Brothers took over $70,000,000 in old stock, and after the 
re-organization sold in lieu thereof. $189,000,000 of new stock. 2 

If cost to build the Union Pacific Railway $51,000,000. At the 
beginning there were issued Government Subsidy Bonds in the 
sum of $27,000,000, First Mortgage Bonds, $27,000,000, Land Grant 
and Income Bonds, $18,000,000, and common stock $36,000,000, 
total $108,000,00. At the reorganization in 1893 tne holders of old 
bonds received one hundred per cent of their holdings in new four 
per cent bonds and fifty per cent of their holdings in new preferred 
stock. Seventy-five millions of new preferred stock were issued 
and sold and the old common stock was converted into the same 
amount of new common stock. 3 In other words, a railroad which 
originally cost fifty-one millions of dollars to build is now stocked 
and bonded for two hundred nineteen millions of dollars. 

In 1899 the Chicago & Alton Railroad Company, a comparatively 
small concern located entirely in Illinois and Missouri, owned, with 
two constituent companies, 970 miles of track. Stock of the three 
companies aggregated $24,423,774. The bonded debt was 
$8,961,850. The total capitalization of the line was, therefore, 
$33,385,624. During that year a syndicate headed by Mr. E. H. 
Harriman acquired control of these stocks and bonds, and without 
the excuse of financial difficulty or of foreclosure sale proceeded to 
"re-organize." Improvements were made in the physical property 
at an expense during three years of $13,000,000. June 30th, 1906, 
the principal company had outstanding in common stock $19,542,800, 
in preferred stock $20443,300, in notes and bonds $71,060,118, 
total capitalization $111,046,218.* 

The Interstate Commerce Commission made inquiry concerning 
these facts. After eliciting that operating expenses, interest on the 
notes and bonds and dividends on the preferred stock would absorb 
all prospective earnings, Commissioner Lane inquired of the witness : 
"Mr. Harriman, how do you expect to pay a dividend on the com- 
mon stock?" Quickly and significantly snapped back the witness: 
"Did I ever say we would pay a dividend?" 

Financial strategy of this kind injures both the stockholder who 
is by palpable fraud led to pay excessively for his holding, and the 
public upon whom is levied an excessive charge for service. When 
a legislature or governmental board proposes a reduction in the 
carrying rates the courts announce that "the amount and value of the 
bonds and stock must be taken into account in determining the basis 

»Id. 

• Vol. 17, Everybody's Magazine, p. 17. 

4 Snyder's American Railways as Investments, pp. 169, 173. 
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for a calculation as to the reasonableness of a rate." 5 There is 
scarcely a dollar of railroad charge paid in the United States which 
is not exacted in part because of over-capitalization. 

Whether the remedy for this condition shall be in the establish- 
ment of visitation tribunals as advocated by the learned presiding 
judge of the seventh judicial circuit of the United States, 6 or in 
some other plan, remains a question to be solved by statesman-like 
lawyers. 

2. As to the conflict between the legislature and the judiciary. 

A measure which has been demanded by public sentiment, 
fathered by respectable persons, scrutinized by careful legislators, 
enacted by the law-making bodies, and approved by a conscientious 
executive may be supposed to possess some of the attributes of law. 
Prior to 1803 it was believed that such an enactment was law, that 
it should govern the actions of public officers and private individuals 
and bind the consciences of all members of society. But now, 
scarcely any measure of public importance commands respect until 
it has been adjudicated, when one court may adjudge it to be consti- 
tutional and another may decide that it is unconstitutional. In 
other words, a law is not a law until judicially approved. This has 
extended even to the action of the people voting upon a constitu- 
tional amendment, and unless such amendment is proposed in the 
proper form and advertised for the exact time required, it does not 
become binding notwithstanding the people are in fact informed 
regarding it and by a requisite vote show an intent to adopt it. 
Although the people are the source of all power, and although they 
vote for adoption, the courts deny efficacy to their act "unless the 
proceedings are regular." T 

That exceedingly wise and patriotic man, John Marshall, never 
dreamed that Marbury vs. Madison would inaugurate the plague 
of unconstitutionalism which now infests our borders. We have 
now one national, and forty-eight state and territorial, legislatures 
enacting measures which, presumably, are lawful. But each state 
has dozens, and some states have hundreds, of judges Who feel them- 
selves qualified to set aside any enactment which has not been held 
constitutional by a higher tribunal. We maintain at Washington 
"the most powerful and august tribunal on earth" whose principal 
function now is to determine whether Congress or any state has 
at any time by any of its acts deprived some person or corporation 
of his or its property without due process of law. It is, indeed, a 

5 Smyth v. Ames, 169 U. S. 466, 547. 

• Address of Hon. P. S. Grosscup, Proceedings Mo. Bar Ass'n, 1907, pp. 108, 120. 

'Gabbert v. Railroad, 171 Mo. 84, 97. 
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potent and august tribunal. It exercises absolute veto power over 
the legislative enactments of more than ninety millions of people 
and from its decisions there is no appeal. 

Judicial attitude towards legislation is well exhibited in the fol- 
lowing decisions : 

An act providing an eight-hour day for laborers in mines and 
smelters has been held constitutional. 8 But the Supreme Court of 
Colorado denied to the legislature the power to enact such a law. 9 

The New York act, providing that no employee should be required 
or permitted to work in a bakery more than sixty hours per week, 
nor more than ten hours a day, unless to make a shorter working 
day on the last day of the week, was held valid by the Court of Ap- 
peals of that state, 10 but it was held unconstitutional on writ of error 
to the Supreme Court of the United States. 11 

The Oregon act limiting the work of a woman to ten hours per 
day has been held constitutional, 12 but the Illinois act limiting it to 
eight hours per day has been held unconstitutional. 18 

An act prohibiting night factory work for women has been held 
unconstitutional. 14 

An act limiting the working hours on public work to eight per 
day is valid, 15 but the New York Court of Appeals decided to the 
contrary. 16 

An act providing for a minimum wage of twenty cents per hour 
to those engaged on public work has been held invalid, 17 and also 
one requiring the payment of the prevailing rate of wages to the 
employees of contractors engaged on such work. 18 

In Rhode Island a ten-hour law for street railway employees has 
been held constitutional, 19 but in Indiana an act requiring the pay- 
ment of wages weekly has been held unconstitutional. 20 

An act requiring the establishment of washrooms at the tops of 
mines was held unconstitutional, although the constitution of the 



8 Holden v. Hardy, 169 U. S. 366, affirming 14 Utah 71 ; In re Boyce, 27 Nev. 299; 
Cantwell v. Missouri, 199 U. S. 602, affirming State v. Cantwell, 179 Mo. 245. 
»In re Morgan, 26 Colo. 415. 
"People v. Lochner, 177 N. Y. 145. 
11 Lochner v. People, 198 U. S. 45- 

M Muller v. Oregon, 208 U. S. 412 ; Wenham v. State, 6s Neb. 394. 
u Ritchie v. People, 15s 111. 98. 
14 People v. Williams, 189 N. Y. 131. 
"Atkin v. Kansas, 191 U. S. 223. 
16 People v. Construction Company, 175 N. Y. 84. 
« Street v. Supply Co., 160 Ind. 338. 

18 People v. Coler, 166 N. Y. 1. 

19 In re Ten-Hour Law, 24 R. I. 603. 

» Republic I. & S. Co. vs. State, 160 Ind. 379- 
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state required the enactment of laws for the protection of miners. 21 

Each of these acts was designed for a benficent purpose. Each 
was enacted to preserve life and health and to better the condition 
of the working classes. In some of the cases the legislatures and 
the courts obtained the same view and the legislation was judicially 
approved, in others the courts failed to get the legislative view and 
the enactments were judicially vetoed. The rule that no statute shall 
be declared unconstitutional unless there is no reasonable doubt of 
its unconstitutionality has been ignored in many of these decisions, 
and every decision against the constitutionality is based upon 
peculiar and personal opinions, and not upon general constitutional 
and governmental principles. 

The vagaries of judicial utterance when dealing with constitu- 
tional questions are also shown in cases where acts designed to 
regulate the business of commission merchants are passed upon. It 
is well known that gross frauds have been perpetrated by men 
engaged in such business, that such merchants have deceived their 
customers and failed to account to them honestly. In Minnesota 
and Michigan acts were passed requiring men doing such business 
to file bonds with public officers, to secure the payment of persons 
who should ship goods to the merchants to be sold. In Minnesota 
the Supreme Court adjudged the act to be valid, 22 while in Michigan 
it was held an unwarrantable attack upon personal liberty, and 
invalid. 23 

From 1901 to 1907 state statutes to the number of 426 have been 
held unconstitutional by state courts of last resort and 13 by the 
Supreme Court of the United States. 24 Probably a greater number 
have been held invalid by trial courts whose decisions have never 
been published. 

The legal profession is directly responsible for this condition. It 
is most influential in framing and passing legislation. It alone occu- 
pies the bench which overturns legislation. The best thought of 
the time asserts that if the lawyer's work in the legislature were well 
done, it should endure judicial scrutiny and be upheld, and if the 
courts be right, much careless work has been done by the law- 
makers. 

A trade journal voices public sentiment thus: "Two-thirds of 
our legislators are lawyers and about two-thirds of the laws that our 

21 Starne v. People, 222 111. 189. 

22 State v. Wagener, 77 Minn. 483. 

a Valentine v. Circuit Judge, 124 Mich. 664. 
24 24 Political Science Quarterly, 198. 
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lawyer legislators make are knocked out by the courts. What is the 
answer ?" 

One answer is that every act invalidated by adjudication is a plain 
misfortune, that it detracts from the governmental efficiency and 
diminishes perceptibly the popular respect for law. 

3. As to wastefulness in human life and safety. 

We are easily the most ingenious, we delight to call ourselves the 
most progressive, but we are certainly the most wasteful people in 
the world. Nature's lavish generosity has been outdone by American 
prodigality. The destruction of timber and of soil and the reckless 
waste of mineral have been accompanied by a sinful perversion of 
natural scenic phenomena to hideous commercial uses. Yet the 
waste of trees, fertile ground, coal and iron ore has not kept pace 
with the waste in human life and limb. It is estimated that in the 
United States there are 536,165 persons injured every year in indus- 
trial pursuits. 25 The interstate railroad companies reported for the 
year ending June 30th, 1906, 10,618 persons killed on their tracks 
and ways and 97,706 injured. 26 They reported in the next year 
11,839 killed and 111,016 injured. 27 There is gross fault somewhere. 
Society has the right to demand that persons exposed to peril shall 
take greater care, that those operating dangerous machinery shall be 
more prudent, that persons and companies directing its operation 
shall provide safer appliances and methods of work. Each person 
killed means the destruction of a certain amount of capital. The 
death of even a child means the withdrawal of so much from the 
aggregate wealth. The accidental killing of a father or a mother 
means the orphanage of the children, an impairment in their rearing, 
an increased burden upon society, and in many cases pauperization 
both in money and in character of all of the survivors. Every non- 
fatal personal injury involves not only the suffering of the person 
injured, but the expense of curing and of maintaining him and his 
family until he shall be restored to his position in the working force. 
Totally disabling injuries are so common that they are deemed a 
necessary evil, instead of being the inexcusable offenses which they 
are. The monetary loss, alone, to American society from this cause 
of accidental injury is incalculably great. 

Conservation of national inanimate resources may be left to mere 
administrators to be dealt with according to the simple principles 
of honesty and good sense, but the conservation of human resources 
cannot be so dealt with. Rules of law of a more or less rigid char- 

25 17 Everybody's Magazine, p. 581. 

26 21 An. Rept. Interstate Com. Comm, 155. 

27 22 Id. 93. 
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acter have been developed touching the relations of master and 
servant, passenger and carrier, and between utility companies and 
members of the public, and defining the civil and criminal liability 
for personal injury. But these rules have been established to define 
the rights of the plaintiff and the defendant inter sese; they have 
left out of view the right of the public to have its members kept 
whole and sound, and the public damage involved in every personal 
injury. 

The German system of compulsory insurance between master and 
servant manifests a distinct advance. American government ere 
long will cease to regard personal injury as a wholly private matter 
but will treat it as of public concern, will regulate and inspect every 
line of railroad and of wire, every manufacturing plant and every 
appliance sufficiently powerful to kill or maim, and will prevent all 
avoidable accidents. Loss from unavoidable calamities should fall 
upon the public and must be distributed as widely as possible by 
insurance, subsidy or other such method. This is a task beyond 
the scope of the mere administrator. It must be given to one of 
broad sympathy and knowledge of the law. 

4. As to industrial disputes. 

The only excuse for strikes, boycotts and lock-outs is that they 
afford opportunity for the assertion of individual right, but such 
assertion never fails to inflict public injury. 

No court can, under present law, compel a man to work when he 
has determined not to work. Neither is it possible for a court, under 
present conditions, to require an employer to alter his wage scale 
or other conditions of employment. Yet society may be dependent 
upon a particular company or plant for a particular service or 
product, and disagreement between employer and employees has 
resulted in the public's being deprived of that service or product, in 
extensive loss of income to the employer, in the absence for months 
of hundreds of thousands of workmen from their labor, in the 
starvation, suffering and want of their families, in desperation, op- 
pression, outlawry and crime upon both sides. The pecuniary loss 
from this cause is beyond calculation, while the offenses against the 
peace and quiet and the contempt of law produced by them demon- 
strate that in this respect our institutions are most seriously at fault. 

Between this lamentable condition of society and the proposal to 
deprive employer or employee of the right to make his own contract 
— a condition still more lamentable — there must be found a method 
to enforce the peace, procure for each party approximate justice 
and to avoid in the future the inestimable damage to life, limb, prop- 
erty and character produced hitherto by industrial disputes. 
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5. As to taxation. 

The fiscal affairs of the nation, the states, our counties, cities, and 
municipalities have not advanced with the prosperity of the people. 
Scarcely any political division or municipality is free of debt. All 
expend as much as the revenue, and many expend more. New 
forms of wealth, such as stocks, bonds and debenture securities are 
easy means to the dishonest holder to avoid paying his just share of 
governmental expense. Visible properties fall far short of repre- 
senting the value suggested by large earnings and extensive profits. 

To tax equally all the property in the state, to raise adequate 
revenues and to rehabilitate our public finances are tasks worthy the 
best legal and economic minds. 

6. Is democracy retrograding? 

While it is true that the physical life of the working man is far 
better cared for than it was fifty or one hundred years ago, the dif- 
ference in the financial situation of the rich man and the poor man 
is every year increasing. The richest man in America in 1810 was 
worth, perhaps, six millions of dollars. The richest man in America 
today is reported to be worth one hundred times that sum. The 
average daily earnings of the laborer have, probably, doubled in 
that time. Therefore prosperity for the richest individual has in- 
creased six hundred fold while it has only doubled for the poorest. 
At that rate of increase in financial power, the day of the commer- 
cial despot is not far removed. 

The great fortunes have been built out of special privileges 
granted to, or exercised by, a very limited number of persons. Those 
privileges may be granted by special statutes particularly naming 
the favored individual, or by laws general in terms but available in 
fact only. to groups of men of great wealth and commercial genius. 
The legal right to participate in the creation of a company is open 
to every citizen of the United States, but the subtle, and frequently 
devious methods by which the corporation rises to vast wealth are 
known to but few, and the few through their special privilege levy 
tribute upon the entire body of the people. 

Congress enacts a tariff bill imposing a tax upon imported goods, 
which permits the American manufacturer to raise the price of his 
product, under the pretense that the wages of the American 
laborer will thereby be increased. But does that law provide that 
any part of the increased price shall be paid to the laborer? 

How many company-made freight and passenger tariffs have been 
vacated by the courts because they were excessive and unreasonable? 

How many legislative enactments have been declared unconstitu- 
tional because they cast too heavy a burden upon the people and 
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afforded an unfair and unequal advantage to the holder of a 
privilege ? 

What noteworthy decision of the Supreme Court of the United 
States has noticeably fettered capitalistic manipulation or measurably 
benefited the people at large? 

The negative answer to these questions shows the misfortune of 
American jurisprudence in its relation to popular development. 
Two hundred and fifty years ago the courts were the protection for 
the common man against royal prerogative and caste-privilege, 
American courts now are the fortress of the claimants of privilege 
in opposition to the interests of the common man. 

A just description of our present state is that given by President 
Arthur T. Hadley : "The fact is, that private property in the United 
States, in spite of all the dangers of unintelligent legislation, is con- 
stitutionally in a stronger position, as against the Government and 
the Government authority, than is the case in any country of 
Europe." 28 

It has also been complained that property is in a stronger position 
constitutionally than any other subject of constitutional protection. 
The good of the individual and the development of private character 
have been, apparently, of inferior importance in judicial endeavor 
to the vindication of the rights of property. 

These are only a few of the political-social-economic questions of 
this day. To the mind of every reader there will be suggested 
numerous others of equal importance. These questions cannot be 
postponed or set aside for consideration in a later age. They are up 
for settlement noii>. They block the path of our progress and defy 
evasion. 

The state educates the lawyer in order that the lawyer may serve 
the state. The lawyer who refuses to consider the condition of his 
country, the perils without and the dangers within, who is unwilling 
to serve with thought, speech and act, deserves neither citizenship 
nor professional rank. 

Conditions call for a new type of lawyer, one not satisfied merely 
with the excitement and emoluments of private controversy, but 
one devoted in all his energies to the welfare of the commonwealth, 
not zealous for prominence nor clamorous for office, but eager to 
learn the facts which affect every human being in his country, and 
willing with hand and brain to forward the measures of true reform. 

John G. Park. 
Circuit Court of Jackson County, Missouri. 

28 "The Constitutional position of property in America.*' New York Independent, 
April 1 6, 1908. 



